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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 01 / 2013 
 
 

1. Sri Babla Bhattacharyya, Aged 36 years .................. Claimants 
  
2. Miss Baisali Bhattacharyya, Aged 16 years 
 
3. SriAnkush Bhattacharyya, Aged 5 years 
  
 Claimant No. 2 and 3 are represented by Claimant No. 1 
 
 All R/o Garowanpatty, LDS Road, Ward No. 14, 
 Tezpur, Sonitpur 
  

-Versus- 
 
1. Sri Brindaban Das   ..................... Opp. Parties 
 S/o Late Hem Chandra Das 
 R/o Abdul Hamid Road 
 Tezpur, Sonitpur 
 [Owner of Vehicle No. AS-12H-6282 (Indigo Manza)] 
 
2. Gulzar Hussain Choudhury 
 R/o Napam, Near Tezpur University 
 Tezpur, Sonitpur 
 (Driver of the Vehicle No. AS-12H-6282 (Indigo Manza)] 
 
3. The Branch Manager 
 The Bajaj Allianz General Insurance Co. Ltd. 
 Guwahati Branch 
 (Insurer of the Vehicle No. AS-12H-6282 (Indigo Manza)] 
 
 

ADVOCATE WHO APPEARS 
 
 

For the claimant   :- Sri S. Das, Advocate 
 

For the Opp No. 3  :- Sri Tapan Ghosh, Advocate 
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Date of Argument  :-  06-02-2016 
 
Date of Judgment  :-  10-02-2016 

 
 

J U D G M E N T 
 
 

  This is a petition filed u/s 166 of MV Act. 

 
  Brief facts of the case is that – 

 
  On or about 07-09-2012 at about 2:30 PM, the claimant’s wife 

(deceased) while returned from Shisu Bikash Academy, Tezpur by taking her 

minor son Ankush Bhattacharyya from school on foot, all of a sudden, just infront 

of the SK Automobiles, she was knocked down from back side by the offending 

Vehicle No. AS-12H-6282 (Indigo Manza) which was come in rash and negligent 

manner of driving by the driver. As a result, the deceased fell down but, the son 

of the claimant miraculously escaped. As a result of accident, the deceased 

sustained severe injury and immediately, she has been taken to KCH, Tezpur. 

Her injury was so serious, so she was referred to GMCH, where she treated there 

from evening of 07-09-2012, but she succumbed to her injuries at about 9:45 AM 

on 16-09-2012. Thereafter, her dead body was done post mortem. The deceased 

was an energetic lady having sound health. She earns about Rs. 6,000/- per 

month by doing private tuition as well as knitting and cutting works. Under such 

circumstances, the claimant claims a compensation of Rs. 10,20,000/-. Hence, 

this claim case. 

 
  The Opp. Party No. 2 and 3 have contested the case by filing 

Written Statement.  

 
  The WS filed by OP No. 2 contesting and controverting the 

averments of the petition stating inter-alia that the petition is not maintainable 

and there is no cause of action, the claim is hit by the principle of the waiver, 

estoppel and acquiescence, the suit is bad for non-joinder of necessary parties. 

The answering Ops denied all the liabilities. Save and except specifically admitted 

in this WS, the rest of the statements and allegations are denied. The answering 
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OP No. 2 further stated that he has a valid D/L and the vehicle was insured with 

OP No. 3. So, OP No. 3 is liable to pay compensation, if any.  

 
  The OP No. 3 also filed WS contesting and controverting the 

averments of the petition stating inter-alia that the petition is not maintainable 

and there is no cause of action, the claim is hit by the principle of the waiver, 

estoppel and acquiescence, the suit is bad for non-joinder of necessary parties. 

The answering Ops denied all the liabilities. Save and except specifically admitted 

in this WS, the rest of the statements and allegations are denied.Besides, the OP 

No. 3 stated that the claim of compensation made by the claimants is highly 

exaggerated, excessive and exorbitant. Under such circumstances, the claim 

petition is liable to be dismissed.   

 
  Upon hearing of parties and pleadings, issues are framed as 

follows :- 

ISSUES 

 
1. Whether the alleged accident took place on 07-09-2012 at about 2:30 PM, 

in front of SK Automobiles, LDS Road under Tezpur P.S. ? 

 
2. Whether the accident took place due to rash and negligent driving of the 

driver of the vehicle bearing No. AS-12H-6282 (Indigo Manza) and due to 

that accident the deceased died ? 

 
3. Whether the claimants is entitled to get any compensation as prayed for 

and if so, from whom and to what extent ? 

 
  Claimant side has adduced evidence as CW-1 and also examined 

one eye witness. Though OP did not adduce any evidence, but they duly cross 

examined the claimant’s witnesses. 

 
  I have also heard arguments, put forwarded by both parties. 

 
ISSUE No. 1 & 2 

 
  Both the issues have taken up together as they are inter related to 

each other. Examined claimant Sri Babla Bhattacharyya stated that the deceased 
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who is his wife. At the relevant time while deceased returning from Shisu Bikash 

Academy, Tezpur towards their home after taking back their son Ankush from 

school on foot, all of a sudden, just infront of the SK Automobiles, she was 

knocked down from back side by the offending Vehicle No. AS-12H-6282 (Indigo 

Manza) which was come in rash and negligent manner of driving by the driver. 

As a result, the deceased fell down but, the son of the claimant miraculously 

escaped. As a result of accident, the deceased sustained severe injury and 

immediately, she has been taken to KCH, Tezpur. Her injury was so serious, so 

she was referred to GMCH, where she treated there from evening of 07-09-2012, 

but she succumbed to her injuries at about 9:45 AM on 16-09-2012. Thereafter, 

her dead body was done post mortem. He has incurred an expenditure of Rs. 

50,000/- for treatment of his deceased wife. So, he claims a compensation of Rs. 

10,20,000/-. Further on his evidence, the CW-1 has stated that his deceased wife 

was an energetic lady having sound health and before her deathshe used to earn 

about Rs. 6,000/- per month by doing private tuition as well as knitting and 

cutting works.  

 
  CW-1 exhibits the following documents :- 

 
Ext. 1  : is the Form 54 

Ext. 2 is  : is the admission and discharge certificate 

from KCH, Tezpur 

Ext. 3  : is the certificate of cause of death and 

discharge certificate of GMCH 

Ext. 4 : is the death certificate of the deceased. 

Ext. 5  : is the intimation of death 

Ext. 6(1) to 6(3) : are age / birth certificate of deceased, her 

daughter and her son respectively. 

Ext. 7(1) to 7(15)  : are prescriptions and advice slip 

Ext. 8(1) to 8(26)  : are laboratory reports 

Ext. 9(1) to 9(61)  : are medical vouchers and cash memos of Rs. 

56,045/- 

 
  Though he has been exposed to long cross examination, the 

evidence as to at the relevant time  and place due to rash and negligent driving 
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of the driver of the offending vehicle the accident took place and the deceased 

sustained severe injury as a result she (deceased) succumbed to injury during 

the treatment at GMCH has remained unchallenged. The documents exhibited by 

claimant also remained unchallenged during the cross examination. The evidence 

of CW-1 is also supported by CW-2, the eye witness. Though he has been 

subjected to long cross examination, the evidence as to his presence at the place 

of occurrence and had seen the occurrence also remained unchallenged.  

 
  I have thoroughly perused the whole case record, including the 

evidence and the documents exhibited by the claimants. Accordingly the Issue 

No. 1 and 2 are decided affirmatively. In regards to validity of the insurance of 

the offending vehicle, I would like to state that Ext. 1 shows that the accident 

took place on 2:30 PM of 07-09-2012 and the validity of the insurance was upto 

05-09-2013. That has also not been challenged by OP No. 3 neither in WS nor in 

evidence. Accordingly, it is axiomatic that at the time of accident the validity of 

the insurance of the offending vehicle was exists.  

 
ISSUE No. 3 

 
  Now, addressing to the question as to the extend to pay 

compensation to the claimant, the materials and record reveals that according to 

the claim petition, the deceased was a 35 years old at the time of the accident. 

According to Ext. No. 6, deceased was born on 1970. The accident took place on 

07-09-2012. It may be mentioned that claimant has not produced any PM report. 

If the Ext. No. 6 is believed then deceased would have died at the age of 42 

years 5 months. That has not challenged by OP in any manner. Therefore, from 

the documentary evidence adduced by claimant, it is held that at the time of the 

accident deceased was of 42 years 5 months. So, in the instant case the 

summery principle laid down by the Hon’ble Supreme Court in SarlaVerma vs. 

DTC, the multiplier taken for consideration of compensation would be 14.  

 
  Next question come as to the income of the deceased. According 

to the claim petition, the claimant stated that deceased earned Rs. 6,000/- per 

month from private tuitions and cutting and knitting works. But the claimant 

failed to produce any income certificate from the competent authority. In 
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absence of any authenticate documents, the notional income of the deceased 

(being unskilled labour) taken for consideration,since OP did not adduced any 

evidence that the deceased was unable to earn anything due to her any physical 

disability. An able bodied person can easily earn Rs. 4,000/- per month.The claim 

petition is silent that any of the person is solely depend upon the income of the 

deceased. However, there is a claimant who is husband of the deceased and 

minor son and daughter of the deceased. Considering the that aspects, the 

deduction of income can be taken into consideration in light of the decision of 

Syed Basir Ahmed and others vs. Jamil and another, reported in AIR 2009 SC 

1219 where in Col. 18, it has been held that – 

 
  “ On the question of deduction on account of personal expenses 

by the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

 
  In the instant case, the deceased was a married person, having 

her husband and minor son and daughter. So, the practices is to deduct towards 

personal and living expenses of the deceased is 1/3rd of the income. 

 
  In computing the compensation of the present case, it also 

mentioned that before the death of the deceased, the claimant has incurred and 

expenditure more than of Rs. 50,000/-. That has also to be considered in the 

present case. 

 
  So in view of the aforesaid decision, in the instant case the 

computation of compensation is awarded as follows :- 

 
1. Rs. 4,000/- x 12 x 14- 1/3rd =  Rs. 4,48,000/- 
 (Deduction of the amount had 
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 The deceased been alive) 
  
2. Amount spent in incurring =  Rs. 50,000/- (lump sum) 
 treatment of the deceased 
 
3. Funeral Expenses  =  Rs. 10,000/- 
 
4. Loss of consortium  = Rs. 10,000/- 
 
5. Loss of estate   = Rs. 10,000/-  
 
  T O T A L  =  Rs. 5,28,000/- 

 

O R D E R 

 

 In the result, the claim petition is allowed, awarding                  

Rs. 5,28,000/- (Rupees five lacs twenty eight thousand) only with interest 

thereon @ 6% per annum from the date of filing of the case i.e. 27-02-2013 till 

realisation. OP No. 3 is directed to clear the amount within a period of 90 days by 

way of account payee cheque in the name of claimant. Failing which, OP shall be 

liable to pay future interest at the same rate from date of filling of the case i.e. 

27-02-2013 till realisation.  

 

  Given under my hand and seal on this 10th day of February, 

2016. 

 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 


